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Documents 

EXHIBIT 1: Technical Disclosure entitled "ACTIVESPEED" dated February 15, 2001. 

EXHBIT 2: Printout of email exchange dated February 22, 2001 between Adam Schran 
and Clark Jablon regarding Exhibit 1. 

EXHIBIT 3: Printout of email exchanges dated March 7, 2001, March 15, 2001 and 
March 20, 2001 between Adam Schran, Erica Plotnick and Clark Jablon 

EXHIBIT 4: Claim chart of independent claims that shows where support exists in 
Exhibit 1 for each of the claimed features. 

Supporting Statements 

1 . 1 have reviewed the above-identified documents attached to this Declaration and I have 
also reviewed the above-identified patent application and the currently pending claims of the 
patent application. 

2. The email of Exhibit 2 was sent to Clark Jablon to assist in the preparation of a 
provisional patent application which was subsequently filed as U.S. Provisional Application No. 
60/277,463 on March 21, 2001. 

3. The emails of Exhibit 3 were exchanged in furtherance of the preparation of the 
provisional application. 

4. Erica Plotnick assisted Ascentive LLC in the preparation of the technical disclosure, 
and was not an inventor of the claimed subject matter. 

5. "ActiveSpeed" referred to in the above-identified documents is the commercialized 
name of one preferred embodiment of the invention recited in the currently pending claims of the 
patent application. 

From the attached documents and supporting statements, I submit that it has been 
established that the invention in this application was conceived prior to February 28, 2001, and 
that due diligence from prior to February 28, 2001 to the effective filing date of the present application 
(constructive reduction to practice) has been shown. 
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Invention 



The proposed invention begins with the use of a computer connected to a network. The 
client software performs a set of tests to determine optimal network configuration 
settings. In addition, the client software continuously monitors network performance and 
automatically adjusts the computer's network configuration settings to achieve and 
maintain optimal network performance in accordance with the user's specified 
preferences. 



Prepared By Erica Plotnick 



Invention 3 



ActiveSpeed Patent Requirements 

Proprietary and Confidential 



Entity Relationship Diagram 



The following diagram displays a graphical representation of entities included in the 
invention of ActiveSpeed and the relationship between these entities. 



Intelligent 
Optimization 
Engine 
{Aggregate Data) 



Remote Server 



r 



Network 
Performance 
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User Preferences 



intelligent 
Optimization 

Engine 
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Networl< 
Configuration 
Settings 



Client Machine w/ActiveSpeed 



FIGURE 1: ENTITY RELATIONSHIP DIAGRAM 

The above diagram depicts the two main objects used by the invention of ActiveSpeed: 

1 . Remote server with optional Intelligent Optimization Engine 

2. Client Computer with ActiveSpeed technology 

The client computer with ActiveSpeed will use the network connection to a remote 
computer to test Performance Metrics based on various Network Configuration Settings 
in order to achieve desired performance improvements. The Intelligent Optimization 
Engine uses one or more algorithms to determine the best configuration based on the data 
accumulated in limited or ongoing performance tests. 
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Object Details 



As displayed in Figure 1, there are six objects combined in the invention of ActiveSpeed: 
the Network Performance Monitor, Performance Metrics, Remote Server, Network 
Settings, User Preferences and Intelligent Optimization Engine. The relationships 
between these objects and how, in conjunction, they make up the Invention are described 
in further detail below. 



The Network Monitor executes network performance tests in order to obtain Performance 
Metrics based on specific Network Configuration Settings. As these metrics are 
acquired, the Network Performance Monitor records them on the client computer. 



The Network Performance Monitor records the Performance Metrics for various network 
settings on the client computer. This data is used by the Intelligent Optimization Engine 
to achieve optimal network performance by determining the best network settings for the 
client computer on a limited or ongoing basis according to the Intelligent Optimization 
Engine's algorithms. Any appropriate Performance Metrics may be used, including 
download throughput speed (measured in bytes received per second), upload throughput 
speed (measured in bytes transmitted per second), latency (measured in milliseconds of 
ping time), and stability (measured in the percentage of network data packets lost and/or 
retransmitted). 



The client computer uses the Network Performance Monitor to access the Remote Server. 
Data received over a network from the Remote Server are used to perform network 
performance tests in order to establish Performance Metrics. Additionally, the Remote 
Server can optionally store network settings and performance metrics from one or more 
client computers using the network-enabled version of the Intelligent Optimization 
Engine. This data, either solely supplied by the client machine or in aggregate form 
accumulated from many client machines over time, may be used in algorithms based on 
the Remote Server, client machine, or both, to determine the best network settings for the 
client machine on a limited or ongoing basis. The remote server may require an 
authentication protocol to grant access to the client machine. 
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N E 1 w ORK Configuration Set i incs 

The Network Configuration Settings on the client computer determine its network 
configuration and behavior. The InteUigent Optimization Engine determines how the 
client software should adjust these settings in order to achieve optimal network 
performance in accordance with the specified User Preferences and algorithms in use by 
the client machine and/or Remote Server. Any appropriate Network Configuration 
Settings which may affect Performance Metrics may be used, including, in the case of the 
Internet's TCP/IP protocol, Maximum Transmission Unit, Maximum Segment Size, 
Receive Window, Time to Live, Black Hole Detection, and Automatic Discovery of Path 
Maximum Transmission Unit. 



User Preferences 



The user can set network performance preferences on the client computer. The 
Intelligent Optimization Engine uses these User Preferences in order to determine the 
correct settings for optimal network performance. One optional User Preference, the 
Scoring Bias, involves the relative weighting of various Performance Metrics for 
determining ideal network performance characteristics in the Intelligent Optimization 
Engine's Scoring Algorithm. In this example, using the above mentioned Performance 
Metrics, one user may prefer a system with an enhanced download speed, while another 
may prefer a system with minimized latency. These users may set the Scoring Bias in 
relative favor of one or more of their preferred Performance Metrics to achieve the 
desired network performance characteristics of their client machine. 



INTELUGENT Optimization ENG^^^E(LociAL) \ 

The Intelligent Optimization Engine processes the Performance Metrics data to determine 
the best Network Configuration Settings to achieve optimal network performance based 
on the specified User Preferences using one or more algorithms. If network performance 
is determined to be less than optimal based on these preferences, with optional input from 
and/or control by the remote Intelligent Optimization Engine according to the algorithm 
used, the local Intelligent Optimization Engine automatically adjusts the client 
computer's Network Configuration Settings in order to enhance desired performance 
characteristics of the client machine. 
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INTELLIGENT OPTIMIZATION J^GINE (0FEK»«AL 

ow REMOTE Server) , 

The Intelligent Optimization Engine on the Remote Server is an optional component of 
the Invention. The Intelligent Optimization Engine on the Remote Server stores the 
network settings and aggregate test results from one or more users of one or more 
connected client machines. The Intelligent Optimization Engine on the client computer 
can access recommendations from the Remote Server's Intelligent Optimization Engine 
in order to determine the optimal network configuration for that specific machine and 
network connection type. 
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Database 



ActiveSpeed stores Performance Metrics for particular Network Configuration Settings 
on the client machine. These performance metrics are used locally, and are not stored in 
a database format. Thus, there is no table structure to document at this time. 

ActiveSpeed accesses Network Configuration Settings stored on the client computer. 
These settings are also not stored in a database format. 

In addition, ActiveSpeed can optionally store aggregate from one or more client 
computers on the Remote Server. This data contains the Network Configuration Settings 
and network Performance Metrics test results from the client computer(s). Any other 
appropriately relevant data pertaining to the client machine, Remote Server, and the 
performance testing may be stored as well. The specified data is stored in the format 
below. 



Remote Client ID 

Test ID (sequentially generated) 

Connection Type (Modem, T1 , DSL, etc.) 

Network Settings 

Test Results 



FIGURE 2: ERWBV DIAGRAM (DATABASE TABLE STRUCTURE) 
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Detailed Flow Diagram 



The following high-level functional flowchart demonstrates the process of executing 
network performance tests to determine the most efficient network connectivity settings 
of the client machine. 
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FIGURE 3: DETAILED FLOW DIAGRAM 
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The following is a detailed description of how the above process is carried out: 

1. The user selects their network configuration setting preferences or default 
settings using the ActiveSpeed software interface. 

2. ActiveSpeed conducts a multitude of tests to determine the optimal network 
configuration settings for the client computer. 

3. ActiveSpeed adjusts the network configuration settings to maintain network 
optimization in accordance with the user preferences. 

4. In dynamic mode, ActiveSpeed continuously monitors the network connectivity. 

5. ActiveSpeed may make random or intelligent changes to network configuration 
settings in order to anticipate optimal network performance. Optionally, the 
client computer may interface with the Remote Server's Intelligent Optimization 
Engine in order to determine the optimal network configuration settings. 

6. If needed, ActiveSpeed automatically adjusts the network configuration settings 
to maintain optimal network performance in accordance with the user 
preferences. After making these adjustments, ActiveSpeed will continue to 
monitor network performance. 
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The Intelligent Optimization Engine on the client machine or Remote Server may employ 
any number of appropriate algorithm(s), individually or in conjunction with one another, 
to determine the best Network Configuration Settings and achieve the desired network 
performance characteristics for the client machine based on specified User Preferences. 



Active LEARNWfeAilfeoBntov^. V^-srV: f ^" 

The Active Learning Algorithm is designed to determine a baseline for network 
performance on the client computer. Using a series of connectivity tests, performance 
metrics will be obtained and stored on the client computer. The Active Learning 
Algorithm will perform these tests with a variety of network setting configurations in 
order to record accurate performance metrics. The Intelligent Optimization Algorithm 
may later use these metrics, if the user prefers to be connected to the Internet using 
Active mode. 



Intelligent QPTiMizAi io\ algorhhm 



The Intelligent Optimization Algorithm is employed to monitor network connectivity on 
the client computer. This algorithm monitors network performance and automatically 
adjusts network configuration settings in order to maintain optimal network performance. 
The Intelligent Optimization Algorithm performs network connectivity tests in order to 
determine if network performance is optimal based on user's preferences and previously 
recorded performance metrics obtained by the Active Learning and Intelligent 
Optimization Algorithms. Optionally, the aggregate data from these tests may be stored 
on the Remote Server. 

The Intelligent Optimization Algorithm is also employed on the Remote Server to store 
network configuration settings and test results from one or more client computers. This 
aggregate data can be accessed by the Intelligent Optimization Engine on the client 
computer and combined with the locally stored performance metrics in order to determine 
the optimal network configuration settings. 
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User Interface 



The ActiveSpeed software application is designed to employ the Invention in its best 
mode. This application provides an interface, which allows users to select network 

configuration preferences, as shown below. 



^ActiueSpeed 






Speed Manager 


Mode: Intelligent (Learning) 

status: Learning Phase (Step 1 of 5) 






-Intelligent Mode - Learning Phase 

step 1 of 5 

tn Intelligent mode, jiouf connection speed is maximized bit ActiveSpeed's , , 
UntelligenbOpUmizationEnginet Thi^ requires testitig^Qut Internet connection 
; o«er a petiod of.time. :Your Internet connection may be slower than usual 

during Learning Phah. 

, You will nee'd t:o rebook your cornpubr, feconnect 1:0 the Internet, and login 
to ActiveSpeed several times until Learning Phase is complete. 

Note: Please CKit all other applications that can access the 
Internet and click INeKt to continue. 



FIGURE 4: USER INTERFACE 



In the above example, the client computer's network configuration is currently being 
optimized in Intelligent Mode. The Intelligent Mode button has been selected and 
information about this mode is displayed in the Speed Manager console. The 
selection of Intelligent Mode will execute a series of network performance tests in 
order to obtain performance metrics for the client computer. 
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In addition to the invention, the ActiveSpeed software application provides further 
functionality to the user. This functionality includes the following: 

• A graphical interface displaying current network performance 

• A graphical interface displaying current status of the Intelligent Optimization 
Engine 

• Authentication protocol to access the Remote Server for performance testing 

• Optionally, ability to compare client computer network settings and performance 
metrics with recommendation provided by the Intelligent Optimization Engine on 
the Remote Server using an appropriate decision-making algorithm on the client 
machine or Remote Server's Intelligent Optimization Engine. 
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Hardware Configuration 



C0NFl(GURAT10N0rTHElNVENTI0N " ^ 

The proposed Invention is capable of running on any hardware configuration that is used 
as part of today's technology. In order to actively monitor network performance, the 
client software must be able to connect to another computer via the Internet. 



Bj;$tModeCQNBguraVion ,* -r- \ . 

Ascentive LLC has designed the ActiveSpeed software application to work with any 
computer operating system. However, in today's modem marketplace, Microsoft 
Windows in the most commonly used computer operating system. Therefore, although 
programming has not been completed for all operating systems, the application is being 
made available for use with the Microsoft Windows operating system in the following 
versions: Windows 95, Windows 98, Windows Me, Windows NT and Windows 2000. 
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X-Server-Uuicl:27cl97142-al32-lld3-8f9e-00508b2c7a07 

From: "Jablon, Clark" <CJablon@AKINGUMP.com> 

To: '"Adam Schran / Ascentive'" <adam.schran@ascentive.com> 

Subject: RE: ActiveSpeed technical disclosure 
Date: Thu, 22 Feb 2001 17:05:32 -0500 
X-Mailer: Internet Mail Service (5.5.2650.21) 
X-WSS-ID: 168B526D3205 11-01-01 

Received. We will review it shortly. 
-Clark 

Original IViessage — 

From: Adam Schran / Ascentive [ mailto:adam.schran@.ascentive.com1 

Sent: Thursday, February 22, 2001 4:54 PIVI 

To: cjablon(S)al<ingump.com; swolinsky@akingump.com 

Subject: ActiveSpeed technical disclosure 

Gentlemen: 

The ActiveSpeed technical disclosure is attached for your review. If it looks good, then let's 
proceed with the provisional. 

Adam Schran, CEO 

Ascentive - < http://www.ascentive.com/> http://www.ascentive . com 

<http://www.ascentive.com/> 

+1(215) 468.1000x111 

The information contained in this e-mail message is intended only for the personal and 
confidential use of the recipient(s) named above. This message may be an attorney-client 
communication and/or work product and as such is privileged and confidential. If the reader of 
this message is not the intended recipient or an agent responsible for delivering it to the 
intended recipient, you are hereby notified that you have received this document in error and 
that any review, dissemination, distribution, or copying of this message is strictly prohibited. If 
you have received this communication in error, please notify us immediately by e-mail, and 
delete the original message. 
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Jablon, Clark 



From: Jablon, Clark 
V Sent: Wednesday, March 07, 2001 1 1 :26 AM 

To: 'eplotnick@hotmaii.com' 
Co: •adam.schran@ascentive.com' 
Subject: RE: Our File No.: 10397- - ActiveSpeed 

Adam e-mailed me a version 2 on March 5 that I took a quick look at last night. I assume that this 
is an update to that version since it says version 3. 

Unless I hear from you to the contrary, I will review your version when I take a more detailed look 
at it. 

With respect to Adam's version 2 that I briefly reviewed last night, it appears to address most of 
the issues in my e-mail, so we may be able to wrap things up and file it by next week after Adam 
returns. 



Clark A. Jablon, Esquire 

Akin, Gump, Strauss, Hauer & Feld, L.L.P. 

One Commerce Square 

2005 Market Street, Suite 2200 

Philadelphia, PA 19103-7042 

Direct Dial Telephone Number: 215-965-1293 

Fax Number: 215-965-1210 

e-mail address: cjablon@akingump.com 

Original Message 

From: Erica Plotnick [mailto:eplotnick@hotmail.com] 

Sent: Wednesday, March 07, 2001 10:47 AM 

To: Adam Schran; Jablon, Clark 

Subject: Re: Our File No.: 10397- - ActiveSpeed 

Mr. Jablon, 

Based on correspondence between you and Adam Scran, Adam and I have revised the 
ActiveSpeed documentation. Attached, please find the most recent version of this document. 
If there are any additional disclosure requirements needed, please bring them to our 
attention as soon as possible, as we would like to see this project completed. 

Thank you. 
Erica Plotnick 
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Jablon, Clark 

From: Adam Schran / Ascentive [adam.schran@ascentive.com] 

Sent: Thursday, March 15, 2001 6:29 PM 

To: cjablon@akingump.com; eplotnick@hotmail.com 

Subject: ActiveSpeed technical disclosure, v4 

This includes the changes we discussed: 

- A (substitute) screen capture of Intelligent Mode including the Scoring Bias slider bar. 

- A caption of the screen capture. 

- A detailed example of the Active-Learning Algorithm (p. 12) 

Adam Schran, CEO 

Ascentive - http://www.ascentive.com 

+1 (215) 468.1000x111 
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Jablon, Clark 

From: Jablon, Clark 
Sent: Tuesday, March 20, 2001 7:24 PM 
To: 'Adam Schran / Ascentive' 
Cc: 'eplotnick@hotmail.com' 

Subject: Our File No.: 10397-3US - ActiveSpeed provisional application 

Attached hereto is the provisional application in the final form as we plan to file it tomorrow (Wednesday, IVIarch 
21 ). Please review the application, especially pages 1-2 and 20-21 , and let us know by noon tomorrow if any last 
minute changes must be made. 

Clark A. Jablon, Esquire 

Akin, Gump, Strauss, Hauer & Feld, L.L.P. 

One Commerce Square 

2005 Market Street, Suite 2200 

Philadelphia, PA 19103-7042 

Direct Dial Telephone Number: 21 5-965-1293 

Fax Number: 215-965-1210 

e-mail address: cjablon@akingump.com 
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claimed features 






7. A method of optimizing network 
configuration settings for a user's client 
machine, the method comprising: 


Page 3: The client software performs a set of 
tests to determine optimal network 
configuration settings. 


(a) providing a plurality of groups of network 
configuration settings to be used by the user's 
client machine; 


Page 4: Figure 1 shows Network Configuration 
Settings in the client machine 2. 

Page 4 text: The cUent computer with 
ActiveSpeed will use the network connection 
to a remote computer to test Performance 
Metrics based on various Network 
Configuration Settings in order to achieve 
desired performance improvements. 

Page 5 NETWORK PERFORMANCE 
MONITOR: The Network Monitor executes 
network performance tests in order to obtain 
Performance Metrics based on specific 
Network Configuration Settings. As these 
metrics are acquired, the Network Performance 
Monitor records them on the client computer. 

Page 8 DATABASE: The Network Monitor 
executes network performance tests in order to 
obtain Performance Metrics based on specific 
Network Configuration Settings. As these 
metrics are acquired, the Network Performance 
Monitor records them on the client computer. 

Page 8: Figure 2 shows a table that illustrates 
the format used for storing network 
configuration settings (referred to as "Network 
Settings." Figure 2 shows that there is a "Test 
ID" and "Test Results" associated with 
"Network Settings," thereby illustrating that 
there is a plurality of groups of network 
configuration settings. 

Page 9: Step 1 of Figure 3 shows that the user 
may elect to use default network configuration 
settings. 
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(b) establishing a network connection between 
the user's cUent machine and a remote server; 


Page 4: Figure 1 shows client machine 2 
connected via a network to remote server 1 . 

Page 5 REMOTE SERVER: The client 
computer uses the Network Performance 
Monitor to access the Remote Server. Data 
received over a network from the Remote 
Server are used to perform network 
performance tests in order to establish 
Performance Metrics. 


(c) selecting one of the groups of network 
configuration settings to be used by the user's 
client machine from the provided groups of 
settings, wherein step (c) is initiated on the 
user's client machine; 


Page 10: step 1 . The user selects their network 
configuration setting preferences or default 
settings using the Active Speed software 
interface. 


(d) automatically conducting one or more 
performance tests using the selected network 
configuration settings during the established 
network connection; 


Page 10: step 2. ActiveSpeed conducts a 
multitude of tests to determine the optimal 
network configuration settings for the client 

computer. 


(e) repeating steps (c) and (d) for one or more 
other groups of network configuration settings 
during the established network connection; and 


Page 10: step 2. ActiveSpeed conducts a 
multitude of tests to determine the optimal 
network configuration settings for the cUent 
computer. 

The multitude of tests are performed in 
accordance with the description highlighted 
above in step (a), wherein different groups of 
network configuration settings are tested, each 
group having its own Test ID providing its 
own Test Results, as shown in the Figvire 2 
table. 


(f) automatically adjusting the network 
configuration settings of the user's client 
machine provided in the groups based on the 
results of the performance tests, wherein the 
adjusted network configuration settings are 
settings that optimize the performance of the 
user's client machine. 


Page 9: step 3 of Figure 3 states that 
"ActiveSpeed adjusts Network Configuration 

Settings." 

Page 10: step 3. ActiveSpeed adjusts the 
network configuration settings to maintain 
network optimization in accordance with the 
user preferences. 
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34. An article of manufacture for optimizing 
network configuration settings for a user's 
client machine, the article of manufacture 
comprising computer-readable program code 
for performing a method comprising: 


Page 3 : The client software performs a set of 
tests to determine optimal network 
configuration settings. 


(a) providing a plurality of groups of network 
configuration settings to be used by the user's 
client machine; 


Page 4: Figure 1 shows Network Configuration 
Settings in the client machine 2. 

Page 4 text: The client computer with 
ActiveSpeed will use the network connection 
to a remote computer to test Performance 
Metrics based on various Network 
Configuration Settings in order to achieve 
desired performance improvements. 

Page 5 NETWORK PERFORMANCE 
MONITOR: The Network Monitor executes 
network performance tests in order to obtain 
Performance Metrics based on specific 
Network Configuration Settings. As these 
metrics are acquired, the Network Performance 
Monitor records them on the client computer. 

Page 8 DATABASE: The Network Monitor 
executes network performance tests in order to 
obtain Performance Metrics based on specific 
Network Configuration Settings. As these 
metrics are acquired, the Network Performance 
Monitor records them on the client computer. 

Page 8: Figure 2 shows a table that illustrates 
the format used for storing network 
configuration settings (referred to as "Network 
Settings." Figure 2 shows that there is a "Test 
ID" and "Test Results" associated with 
"Network Settings," thereby illustrating that 
there is a plurality of groups of network 
configuration settings. 

Page 9: Step 1 of Figure 3 shows that the user 
may elect to use default network configuration 
settings. 


(b) establishing a network connection between 
the user's client machine and a remote server; 


Page 4: Figure 1 shows client machine 2 
cormected via a network to remote server 1 . 

Page 5 REMOTE SERVER: The client 
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computer uses the Network Performance 
Monitor to access the Remote Server. Data 
received over a network from the Remote 
Server are used to perform network 
performance tests in order to establish 
Performance Metrics. 


(c) selecting one of the groups of network 
configuration settings to be used by the user's 
cHent machine from the provided groups of 
settings, wherein step (c) is initiated on the 
user's client machine; 


Page 10: step 1. The user selects their network 
configuration setting preferences or default 
settings using the ActiveSpeed software 
interface. 


(d) automatically conducting one or more 
performance tests using the selected network 
configuration settings during the established 
network connection; 


Page 10: step 2. ActiveSpeed conducts a 
multitude of tests to determine the optimal 

network configuration settings for the client 
computer. 


(e) repeating steps (c) and (d) for one or more 
other groups of network configuration settings 
during the established network coimection; and 


Page 10: step 2. ActiveSpeed conducts a 
multitude of tests to determine the optimal 
network configuration settings for the client 
computer. 

The multitude of tests are performed in 
accordance with the description highlighted 
above in step (a), wherein different groups of 
network configuration settings are tested, each 
group having its own Test ID providing its 
own Test Results, as shown in the Figure 2 
table. 


(f) automatically adjusting the network 
configuration settings of the user's client 
machine provided in the groups based on the 
results of the performance tests, wherein the 
adjusted network configtiration settings are 
settings that optimize the performance of the 
user's client machine. 


Page 9: step 3 of Figure 3 states that 
"ActiveSpeed adjusts Network Configuration 
Settings." 

Page 10: step 3. ActiveSpeed adjusts the 
network configuration settings to maintain 
network optimization in accordance with the 
user preferences. 
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